
RM
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MEGAN R. LUDWlG
mludwig@dnn.com

February 8,2008

Mrs. Susan M. Hudson, Clerk
Vennont Public Service Board
112 State Street, Drawer 20
Montpelier, VT 05620-2701

Re: Southem Loop Project
Public Service Board Docket No. 7373; Reply to Ferenbachs' Response to Motion in
Limine

Dear Mrs. Hudson:

Enclosed for filing in the above-referenced docket please find an original and six copies of
Petitioners' Reply to the Ferenbachs' Response to Petitioners' Motion in Limine to Exclude
Evidence with Respect to Vermont Land Trust Restrictions on the Ferenbach Parcel.

If you have any questions, please do not hesitate to call me.

Very truly yours,

-'h1&Q-'{).cf-c(
Megan R. Ludwig

Enclosure

cc: Service List
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PSB Docket No. 7373 - SERVICE LIST

Parties:

Susan M. Hudson, Clerk (6 copies and 1 original)
Vermont Public Service Board
112 State Street (Chittenden Bank Building)
Drawer 20
Montpelier, VT 05620-2701

Morris L. Silver, Esq. (for Central Vermont Public Service
Corp.)
Law Offices of Morris L.Silver
The Kellogg Farm
Stage Road
P.O. Box 606
Benson, VT 05731-0606

George T. McNaughton, Esq. (for Carl Ferenbach, III, and
Judy W. Ferenbach)
Law Offices of George W. Lamb, P.C.
6 Main Street, P.O. Box 860
Springfield, VT 05156

Richard F. Svec, Town Manager
Town of Cavendish
37 High Street
P.O. Box 126
Cavendish, VT 05142-0126

Thomas W. Clynes
Town of Brookline
379 Hill Road
Brookline, VT 05345

David John Mullett, General Counsel
Vermont Public Power Supply Authority
5195 Waterbury-Stowe Road
P.O. Box 298
Waterbury Center, VT 05677-0298

Anthony M. Macleod, Esq.
Whitman Breed Abbott & Morgan
500 West Putnam Avenue
Greenwich, CT 06830-2250

James H. Porter, III, Esq.
Laura Scanlan Beliveau, Esq.(2 copies)
Vermont Department of Public Service
112 State Street - Drawer 20
Montpelier, VT 05620-2601

David Englander, Esq.
Vermont Agency of Natural Resources
103 South Main Street - Center Building
Waterbury, VT 05671-0301

Shannon Meckle, Administrative Asst.
Town of Newfane Selectboard
P.O. Box 296
Newfane, VT 05345

Sandra Levine, Esq.
Conservation Law Foundation
Suite #4
15 East State Street
Montpelier, VT 05602

Dennis L. Shaffer
Vice President for Stewardship
Vermont Land Trust
8 Bailey Avenue
Montpelier, VT 05602-2161

Bernard D. Lambek, Esq. (for ISO New
England, Inc.)
Zalinger Cameron & Lambek, P.C.
140 Main Street, P.O. Box 1310
Montpelier, VT 05601-1310

Kevin Flynn, Esq.
Regulatory Counsel
ISO New England, Inc.
One Sullivan Road
Holyoke, MA 01040



Marc and Candace Daniell
1564 Melendy Hill Road
Guilford, VT 05301

Michael L. Burak, Esq. (for Northeast Utilities Service
Company)
Burak Anderson &Melloni
Gateway Square
P.O. Box 787
Burlington, VT 05402-0787
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Robert M. Fisher, Esq. (for the Town of
Brattleboro)
Fisher & Fisher Law Offices
114 Main Street, P.O. Box 621
Brattleboro, VT 05302-0621



Statutory Interested Persons:

Attorney General William H. Sorrell
Vermont Attorney General's Office
109 State Street
Montpelier VT 05609-1001

Betsy Bishop
Vermont State Planning Office
c/o Office of the Governor
109 State Street
Montpelier, VT 05609

Sharon Moffatt, RN, MSN, Commissioner of Health
Vermont Department of Health
108 Cherry Street
Burlington, VT 05402

Scenery Preservation Council
ATTN: John LaBarge
One National Life Drive
Montpelier, VT 05633-5001

Tom Kennedy, Executive Director
Southern Windsor County Regional
Planning Commission
Ascutney Professional Building, Route 5
P.O. Box 320
Ascutney, VT 05030

Annette Royden, Chair
Town of Vernon Selectboard
567 Governor Hunt Road
Vernon, VT 05354

Frederick Zamore, Chair
Town of Guilford Planning Commission
236 School Road
Guilford, VT 05301

Kevin Maloney, Chair
Town of Brattleboro Planning Commission
230 Main Street
Brattleboro, VT 05301
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Neale Lunderville, Secretary of Transportation
Vermont Agency of Transportation
One National Life Drive
Montpelier, VT 05633-5001

Roger Allbee, Secretary of Agriculture
Vermont Agency of Agriculture
116 State Street Drawer 33
Montpelier, VT 05620

Jane Lendway, State Historic Preservation
Officer
Vermont Division for Historic Preservation
National Life Building, 6th Floor
Montpelier, Vermont 05620

James Matteau, Executive Director
Windham Regional Commission
139 Main Street
Brattleboro, VT 05301

Robert Miller, Jr., Chair
Town of Vernon Planning Commission
567 Governor Hunt Road
Vernon, VT 05354

Richard Clark, Chair
Town of Guilford Selectboard
236 School Road
Guilford, VT 05301

Audrey Garfield, Chair
Town of Brattleboro Selectboard
230 Main Street
Brattleboro, VT 05301

Tom Bodett, Chair
Town of Dummerston Selectboard
1523 Middle Road
East Dummerston, VT 05346



Steve Mindel, Chair
Town of Dummerston Planning Commission
1523 Middle Road
East Dummerston, VT 05346

Arthur Monette, Chair
Town of Townshend Planning Commission
2006 Route 30
P.O. Box 223
Townshend, VT 05353-0223

William Kearns, Chair
Town of Grafton Planning Commission
117 Main Street
Grafton, VT 05146

Michael Simons, Chair
Town of Windham Planning Commission
5976 Windham Hill Road
Windham, VT 05359

Joe Fromberger
Chair of Planning Commission
Town of Andover
953 Weston-Andover Road
Andover, VT 05143

Tom Bock, Chair
Town of Chester Planning Commission
556 Elm Street
P.O. Box 370
Chester, VT 05143

Fred Glover, Chair
Town of Ludlow Planning Commission
37 Depot Street
Ludlow, VT 05149
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Henry Martin, Chair
Town of Townshend Selectboard
2006 Route 30
P.O. Box 223
Townshend, VT 05353-0223

Christopher Moore, Chair
Town of Grafton Selectboard
117 Main Street
Grafton, VT 05146

Walter Woodruff, Chair
Town of Windham Selectboard
5976 Windham Hill Road
Windham, VT 05359

Harold Johnson, Chair
Town of Andover Selectboard
953 Weston-Andover Road
Andover, VT 05143

Richard Jewett, Chair
Town of Chester Selectboard
556 Elm Street
P.O. Box 370
Chester, VT 05143

Howard Barton, Jr., Chair
Town of Ludlow Selectboard
37 Depot Street
Ludlow, VT 05149



STATE OF VERMONT
.PUBLIC SERVICE BOARD

Petition of Vermont Transco, LLC, and )
Vermont Electric Power Company, Inc. )
(collectively, "VELCO"), and Central Vermont )
Public Service Corporation ("CVPS") for a )
Certificate of Public Gooel, pursuant to 30 )
V.S.A. § 248, for the "Southern Loop Project," )
located ill VeruoD., Guilford, Brattleboro, )
Dummerston, Newfane, Brookline, TOVi'l1Shend, )
Grafton, Windham, Andover, Chester, Ludlow )
and Cavendish, Vermont, consisting of the )
following elements: (1) a new, approximately )
51-mile, 345 kV transrnissionline between )
Vernon-Cavendish, to be built parallel to and )
within the same utility right-of-way as )
VELCO's existing Vernon-Cavendish 345 kV )
line; (2) a new VELCO 345/115 kV Vernon )
substation, to be located just north of the )
Vennont Yankee Nuclear Power Station; (3) a )
new 345/115/46 kV Ne'wfane substation; (4) a )
new, approximately one-mile, 345 kV )
transmission line loop between the ne'w )
Newfane substation and the new Vemon- )
Cavendish 345 kV line; (5) expansion of )
VELCO's Coolidge substation in Cavendish, )
Vennont; and (6) the implementing of )
incremental energy efficiency to defer )
transmission upgrades in Southern Vermont )

Docket No. 7373

PETITIOl\TERS' REPLY TO FERENBACHS' RESPONSE TO
MOTION IN LIMINE REGARDING VERMONT LAND TRUST

RESTRICTIONS ON THE FERENBACH PARCEL

NOW COME Vermont Electric Power Company, Inc. and Veml0nt Transco LLC

(collectively "VELCO") and Central Vermont Public Service Corporation ("CVPS," and with

VELCO, "Petitioners"), and submit this reply to the Response of Carl Ferenbach, III and Judy

W. Ferenbach (the "Ferenbachs") to Petitioners' Motion IIILimine Regarding Vennont Land

Trust RestrlctiollS on the Ferenbach Parcel. Petitioners maintain that the Ferenbachs' response

fails to refute the Petitioners' principal argument that evidence as to the Vermont Land Trust



easement is irrelevant as a matter oflaw because private property rights are not a subject of

Section 248, and even if they were, the Land Trust easement is subordinate to \TELCO's pre-

existing exclusive easement. Therefore, the Board should grant the relief requested by

Petitioners' Motion.

L Argument

To the extent the Ferenbacbs have argued that the Land- Trust easement constitutes a

"property right" that is relevant to these proceedings, see Ferenbachs' Response at 2, Petitioners

note that individual property rights are regarded as irrelevant to the Board's review of the

Petition U1lder 30 V.S.A. § 248. Vermont Electric Power Company,. Inc. v. Bandel, 135 Vt. 141,

145 (1977) ("Proceedings rmder 30 V.B.A. § 248 relate only to the issues of public good, not to

the interests of private landowners who are or may be involved."). In Docket No. 6860, the

Board inlposed conditions on 1andovvners' intervention requiring iliat the landowners'

palticipation should "be limited to issues related to the general public good under the Section

248 criteria, not individual property rights." Order Re Second Round of Motions to Intervene,

Groupings of Interven.ors, and Appointment of Discovery Officer, Docket No. 6860, Order of
10/17/03 at 3. The Ferenbachs themselves concede that the Board is "all inappropriate forum to

determine the priorities of conflicting easements." Ferenbach Response at 1, Had the legislature

intended the Board to consider individual property rights including easements in its review under

Section 248, the legislature would have expressly included those interests all10ng the enumerated

statutory criteria. As individual property rights are clearly beyond the scope of Section 248, the

Ferenbachs' claim that the easement's restrictions are "highly relevant in determining the

appropriateness of the projecf' is inapposite and should be rejected.

Even if individual property interests were ~omehow relevant under Section 248, the

Board need not look further than the Ferenbachs' own Response to reach the conclusion

previously articulated by Petitioners' Motion: that VELCO's 1970 Easement confers exclusive

al1dperpetual rights to the encumbered land that cannot be interfered with absent \TELCO's
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consent, and therefore the restrictions imposed by subsequen.t easements conferred over the same

property are as a matter of law irrelevant to this proceeding.

As intervenors in this proceeding under Rule 2.209(B), the Ferenbachs have the burden.

of demonstratill~ that they have substantial interests recognized under Section 2481hat may be

adversely affected by the Project, and they have failed to carry that burden with respect to the

Land Trust restrictions. They offer only a broad and unsupported claim that such covenants be81'

upon aesthetic and environmental factors and therefore satisfy the standard for relevance in

Board proceedings. See Ferenbach Response at 3. This argument entirely misses the point:

regardless of what aesthetic and/or environmental restrictions the Vermont Land Trust easement

impose on the Ferenbachs' land generally, the fact remains that those restJ.ictions are precluded

as to the area encumbered by VELCO's Easement and are accordingly irrelevant to this

proceeding. Evidence vvith respect to the easement will not "illuminate the case"~ instead, it 'Will

lead to an unnecessary waste of resources, delay and will ultimately detract from the other

critical issues in this docket. See Rule 2.209(B)(3) (the Board shall consider "whether

intervention Vviilunduly delay the proceeding or prejudice the interests of the existing parties or

ofthe public").

II. Conclusion

For the reasons stated above 8l1dpreviously stated in Petitioners' Motion in Limine,

Petitioners respectfully urge the Board to exclude as irrelevant all evidence the Ferenbachs or

any other party seek to enter into the record v,ith respect to interests in land which interfere with

VELCO's exclusive easement rights on the Ferenbach property.
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DATED at Burlington, Vermont, this 8th day of Febmary, 2008

Respectfully submitted,

VERMONTELECTRlC PO\VER COMPANY,
me. AND VERMONT TRANSCO, LLC

BY:~La.~~)
Kim e K. Hayde , Esg.
Megan R. Ludwig, Esq.
Dm¥.llS Rachlin Martin PLLC
199 Main Street, P.O. Box 190
Burlington, VT 05402-0190
Tel: (802) 863-2375
Fax: (802) 862-7512
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CENTRAL VERMONT PUBLIC SERVICE
CORPORATION'

Morris L. Silver,
For Central Vennont Public: Service
Corporation
The Kellogg Farm
Stage Road
Post Office Box 606
Benson, Vennont 05731
Tel: (802) 537-2264
Fax: (802) 537-2265
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